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1. Background. On October 16, 1996, the Federal Register published the
amended and final rules for 14 CFR Parts 13 and 16 respectively, for the
purpose of expediting several categories of compliance proceedings involving
federally assisted airports through the new 14 CFR Part 16 process (Refer to
Appendix 5). Part 16 procedures are to be used to resolve complaints
involving airport exclusive rights, requirements of the Anti-Head Tax Act,
grant assurances, minority and disadvantaged business participation, and
obligations contained in property deeds (as referenced in 14 CFR Part 16,
section 16.1). The Part 13 regulation remains in place but should not be
used to resolve the mentioned issues. The final rule became effective on
December 16, 1996.

2. Policy/Procedures. The Great Lakes Region will not become involved
with an airport owner's actions relative to issues covered by paragraph 1,
unless a written request is received from a complainant. The intent of this
PPM is to emphasize the concept that the complainant and the airport owner
should make substantial and reascnable GOOD FAITH efforts to resolve the
dispute between them before going to a third party. The only exception is a
safety concern. When a safety concern comes to our attention, we must take
action to assure that operational safety is maintained. Safety concerns
regaggéng 14 CFR Part 139 airports shall be immediately coordinated with
AGL- .

a. If there is a written request by a complainant for FAA assistance
in resolving a conflict with an airport owner, the ADO/block grant state will
encourage and expect the airport owner and the complainant to make good faith
efforts to informally resolve the complaint, in accordance with 14 CFR Part
16, section 16.21, Pre-complaint resolution.
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b. We will assume throughout the informal (pre-complaint) resolution
process the airport owner's actions are in accordance with the federal
requirements referenced in 14 CFR Part 16, section 16.1. Only through the
formal resclution process contained in 14 CFR Part 16 may an airport owner be
found in non-compliance with its obligations. The informal process is
intended to enhance communication between the parties and to facilitate
resolution without formal action. The FAA will remain totally neutral
throughout this informal process. The ADO/block grant state will not act as
an investigator during the informal process.

c. When a complainant submits written correspondence seeking FAA
assistance, we will request the airport owner to respond to the complainant's
allegations. (Refer to Appendix 2) Upon receipt of the airport owner's
reply, the ADO/block grant state will respond to the complainant, with a copy
to the airport owner, stating the FAA has noted the written information
provided, and the FAA intends no further action outside the 14 CFR Part 16
process. A copy of 14 CFR Part 16 should be forwarded to the complainant.
(Refer to Appendix 3) This completes our effort to facilitate communication
between the parties. To preclude any misinterpretation and to emphasize our
neutrality, we will have no further communication with either party on the

issue.

d. 14 CFR Part 16 does not require FAA/block grant state involvement
in the informal process, and the process may be done without contacting the
ADO/block grant state. Per 14 CFR Part 16, section 16.21b, the complainant
needs to certify that substantial and reasonable good faith efforts were made
to informally resolve the dispute prior to filing a formal complaint under 14
CFR Part 16. 1If this is done, the complainant may file a formal complaint
directly with the FAA Administrator per 14 CFR Part 16, section 16.13. 1In the
situation where a complainant writes to the ADO/block grant state with a
certification per 14 CFR Part 16, section 16.21b, the ADO/block grant state
will advise the complainant to follow the formal process described in 14 CFR
Part 16, section 16.13 for the proper filing of documents. (Refer to Appendix 4)

e. After a formal complaint is filed with the FAA under 14 CFR Part
16, we will not make any written or oral communications outside of FAA
regarding the proceedings. Refer to 14 CFR Part 16, Subpart I, Ex Parte
Communications. The ADO/block grant state will not take any further action
unless otherwise advised by AGL-600.

f. The following list reflects the above guidance and is offered as
“Do's” and Don'ts” for handling issues not involving safety concerns:

DO DON'T

——————— .
1. Respond only to 1. Act as an
written requests for investigator during
FAA assistance. the informal process.
2. Remain neutral 2. Require ADO/block
during the informal grant state
process. involvement during the

' informal resolution
process. (This is
only an option.)

3. Enhance/facilitate |3. Provide advice
communications. during the 14 CFR Part
16 complaint
resolution process.

4. Document the 4, Initiate any

informal resolution investigative action

efforts. under 14 CFR Part 16
without regional
coordination.

Page 2



MAY 07 997

DO

DON'T
S——

S. Expect T good
faith effort to
resolve the complaint.

§. Communicate
outside of FAA
regarding the airport
owner's compliance
standing.

6. Provide a copy of
14 CFR Part 16 to the
concerned parties.

6. Take any further
action once a
complaint is filed
under 14 CFR Part 16.

W. RoHert Billingsley

WJ\[{S

Managdr, Airports D

PPM 5190.9
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Appendix 1

Appendix 1
Informal Complaint Resolution Process

Reference: FAR Part 16, Section 16.21, Pre-complaint resolution

|COmglainant |

Submits complaint and all applicable documentation regarding
informal dispute resclution effort with airport owner

[ FaA-ADO/Block Grant State |

Forwards complaint to airport owner and affords airport
owner opportunity to answer complaint (copy to complainant)

[airport Owner |

Answers complainant's allegations and responds to FAR-ADO/
Block Grant State (copy to complainant)

['FAaA-ADO/Block Grant State |

Responds to complainant; indicates informal process
complete; provides procedural guidance on FAR Part 16 (copy
to airport owner)

| Complainant |
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Appendix 2
Appendix 2
Sample letter to Airport Owner
(date)
Dear (Airport Owner):
We have received the enclosed correspondence from _(complainant) concerning
your actions in regards to (igsue) .
If not already done so, we expect you and _ (complainant) to make substantial
and reasocnable good faith efforts to resolve the concerns regarding
{(issue) .

We request that you respond to this office regarding the allegations made by
__(complainant) within 30 days of the date of this letter.

Sincerely,

Manager, Airports District Office
Enclosure
cc: AGL-620

(Complainant)

(State Aeronautics Agency)

bec: AAS-1

Page 1
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Appendix 3
Appendix 3
Sample letter to Complainant
(Airport Owner's actions noted)

(date)

Dear (Complainant):

In response to your letter dated concerning

(issue) at Airport, (City) ’

__(State) , we have received the attached reply from ___(airport) .

The FAA has noted the information you and the airport have provided, for the
record, and intends to take no further action at this time.

If not already done so, we highly recommend you and the _(ajrport owner)
pursue reasonable good faith efforts to resolve the dispute. Please note that
prior to filing a formal complaint under Part 16 section 21(b) of 14 CFR Part
16 requires a certification that substantial and reasonable good faith efforts
to resolve the disputed matter have been made; and there appears to be no
reasonable prospect for a timely resolution of the dispute. Enclosed for your
information is a copy of 14 CFR Part 16, which provides guidance for filing a
complaint.

To preclude any misinterpretation and to emphasize our neutrality, we will
have no further communication regarding this issue with either party.

Sincerely,

Manager, Airports District Office
Enclosure
cc: AGL-620

(Airport Owner)

(State Aeronautics Agency)

bcc: AAS-1

Page 1
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Appendix 4
Sample letter to Complainant
(certification noted)

(date)

Dear (Complainant):

We have received your letter and enclosed certification dated
¢ concerning (issue) at

Ai!.’pOrt ’ LML—' —.‘M——-'

Based on your certification that substantial and reasonable good faith efforts
were made to informally resolve the complaint and that there is no reasonable
prospect of timely resolution, we advise you to pursue actions under the
enclosed copy of 14 CFR Part 16, Rules of Practice for Federally-Assisted
Airport Enforcement Proceedings. Please note Section 16.13 regarding the
filing of documents.

" Sincerely,

Manager, Airports District Office

Enclosure
cc: AGL~-620
(Airport Owner)
(State Aeronautics Agency)

becc: AAS~1

Page 1
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Wednesday
October 16, 1996

Part Il

Department of

‘Transportation

"Federal Aviation Administration

14 CFR Parts 13 and 16
Rules of Practice for Federally-Assisted
Airport Proceedings; Final Rule
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 13 and 16 -

{Docket No. 27783; Amendment No. 13-27,
16]

RIN 2120-AF43

Rules of Practice for Federally
Assisted Airport Proceedings

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rulemaking establishes
rules of practice for fling complaints
and adjudicating compliance matters
involving Federally-assisted airports.
The rule addresses exclusively airport
compliance matters arising under the
Airport and Airway Improvement Act
(AAIA) of 1982, as amended; certain
airport-related provisions of the Federal
Aviation Act of 1994, as amended; the
Surplus Property Act, as amended;
predecessors to those acts; and
regulations, grant agreements, and
documents of conveyance issued or
made under those acts. The rule is
-intended to expedite substantially the
handling and disposition of airport-
related complaints. ~*
_EFFECTIVE DATE: This rulé'is effective
December 16, 1996,

FOR FURTHER INFORMATION CONTACT:
Barry Molar or Frank J. San Martin,
Airports Law Branch (AGC-610), Office
of the Chief Counsel, (202) 267-3473,
Federal Aviation Administration,
{FAA), 800 Independence Avenue, SW.,
Washington, DC 20591,

SUPPLEMENTARY INFORMATION:

Background

A notice of proposed rulemaking
{NPRM) for this rulemaking was issued
on june 9, 1994 (59 FR 29880)}. The
NPRM proposed to amend the FAA's
existing complaint and adjudication
procedures,14 CFR Part 13,
“Investigative and Enforcement
Procedures,” to remove from the
coverage of part 13 the airport-related
matters that will be handled under the
pew part 16. Certain disputes between
U.S. and foreign air carriers and airport
proprietors concerning the
reasonableness of fees imposed by
airport proprietors are not covered by
the rule, but by 14 CFR part 302, subpart
F, pursuant to section 113 of the Federal
Aviation Act of 1994 (FAAct), Public
Law No. 103-305 (August 23, 1994), 49
United States Code (U.S.C.} 47128.

On September 16, 1994, the FAA
published a notice 1o withdraw subpart

Page 2

] of the proposed rule, subpart |
contained special procedures for

" handling airport fee complaints by air

carriers [59 FR 47568). The withdrawal -
became necessary with the passage of
section 113 of the FAA Act, whi
contained specific provisions for airport
fee complaints by air carriers that
differed from, and were inconsistent
with, subpart ]. The withdrawal notice
also extended the comment period for
the remainder of the NPRM, subparts A
througlh 1, to December 1, 1994 [59 FR
47568

Discussion of Coﬁz.ments

Sixteen commenters responded to the
NPRM. Commenters included the Air
Freight Association; Air Line Pilots
Association (ALPA); Air Ottawa Flying
Service, Inc.; Aircraft Owners and Pilots
Association (AOPA); Airports Council
International-North America (ACI-NA);
American Car Rental Association '
{ACRA); Hawkins, Delafield & Wood;
Hogan & Harston; Maryland Aviation
Administration; Melbourne Airport
Autherity; National Association of State
Aviation Officials (NASAQ); National
Business Aircraft Association, Inc.
(NBAAJ; Natiozal Air Transportation
Assodiation (NATA); Newton &'
Associates, Inc. (NAI); Regional Airline
Assodiation (RAA); and the United
States Parachute Association (USPA).

Seven commenters generally support
the promulgation of the proposed rule

not have standing to file a complaint on
bebhalf of its individual members. ACRA
requests clarification thata
nonaeronautical user of an airport, such
as a car rental company, could fle a
complaint under part 16.

The final rule adopts the “directly
and substantially affected”’ standard of
the NPRM, with a special applicability
provision for caseswhere review
diversion is alleged. Under § 16.23(a) of
the final rule, a person directly and
substantially afiected by any alleged
noncompliance may file a complaint
with the Administrator. Under § 16.3 of
the final rule, 3 “complaint” is defined
as “a written document * * * filed with
the FAA by a person 'directly and
substantially affected by anything
allegedly done or omitted to be done
* * = in contravention of any provision
of any Act, as defined in this secticn.”
Complaints by persons not “directly and
substantially affected” by respondenl's
alleged noncompliance will be subject
to dismissal with prejudice under part
16. .
Persons alleging revenue diversion by
an airport, as defined in 43 U.S.C. _
47107(b), that do business with, and pay
fees or rents to, the airport, are

. considered in the Snal rule to be

directly and substantially affected by
the alleged revenue diversion for the
sale purpose of having and standing to
file a revezue diversion complaint
under Part 16. This special applicability

with some reservations. The remaining * “provision for complaints of reveaue

commenters address specific sections of
the proposed rule. .

A discussion of the issues most
widely addressed in the comments and

-an analysis of the final rule follows. All

comments received were considered by
the agency. The summary.of comments
is intended to represent the general
divergence or correspondence in
industry views on various issues, and is
not intended to be an exhaustive
restatement of the comments received.
Comments pertaining to withdrawn
subpart ] will not be addressed.

Standing

A number of commenters address
issues concerning who should be sble to
file 2 complaint under new part 16.
ACI-NA strongly supports limiting a
complainant to a person “directly and
substantially affected by any alleged
non-compliance,” under proposed
§ 16.23. Otherwise, ACI-NA argues,
proceedings could be initiated by
persons making only minimal use of an
airport, burdening both the respondent
and the FAA with the time and expense
of administrative proceedings. AOPA
states it is concerned that, under
proposed § 16.23, an association would

diversion is necessary because reveaue
diversion principally affects the United
States as the grantor of the federal
airport funds allegedly diverted.
However, entities that do business on
the airport and pay feses to the airport

- have some interest in alleging reveaue

diversion because their payments -
constitute airport revenue. .

An association will have to meet the
same “directly and substantially
affected” standing requirement :
individually, but will be able to file a
part 16 complaint as a representative of
its members who are “directly and
substantially affected” by an act or
cinission of respondent.

The standing requirement is necessary
to assure that scarce agency resources
are devoted to matters in which the
complainant’s interest is sufficient to
justify the burden of processing a
complaint under part 16. Parties who
meet part 16 standing requirements may
be represented by duly authorized
representatives.

onaeronautical users of airports are
subject to the same “directly and
substantially affected™ standard as
aeronautical users. and could forseeably
bave standing to fle a complaint under
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part 16. For example, an airport duty-
free shop could bave standing to file a
part 16 complaint alleging revenue
diversion, and an airport concession
that is a disadvantaged business
enterprise (DBE) could have standing to
file a part 16 complaint alleging non-
compliance with the applicable DEE
reguraﬁon. However, most of an
" airport’s obligations are intended for the
benefit of aeronautical users. A
complaint alleging that an airport
operator's treatment of a
nonaeronautical user violates such
obligation would be dismissed even
though the nonaeronautical user was
directly and substantially affected by
the alleged practice. For example, the
assurance against unjust discrimination
by an airport operdtor only applies to
seronautical users, so a complaint by &
nonaercnautical user alleging unjust
discrimination by an airpart operator
would be dismissed. - .
Notwithstanding, the standing
" requirement, comuvlaints that are
dismissed because complainant Jacks
standing under Part 16 mav be referred
bvthe FAA to the appropriate FAA_
region for consideration under Subpart
D. Special Rules Appliczble to\
1P fings Initiated by the F AA
Precomplaint Resolution .
Most commenters approve 6f the

person engage in good faith efforts to
informally resolve a disputed matter,
directly with the Ee:san or entity in
alleged noncompliance, befare filing a
complaint. ACI-NAsupports the
proposed rule but is concerned that the
mention of “mediation, arbitration, or
use of a dispute resolution board” in
§16.21 will be interpreted to mean that
such alternative dispute resolution
(ADR) methods are mandatory. AOPA
suggests that the requirement to
undertake informal resclution before
filing a complaint would be
inappropriate to complaints filed by
general aviation and add to the costs
and time to arrive at resojution. USPA.
states that part 16 would not permit
contact with the FAA at the local level
for assistance. -

. Under § 16.21 as adopted, it will be-
R for a potential comnplainant to
centifv Eat ood faith efiotts have been
made ta achieve informal resoluton.
However, the rule does not require
any particular informal resolution
method, and mentions mediation,

as examples only. The final rule has
changed to add that the Jocal FAA

Airport District Office (ADQ), or FAA
Regionel Airports Division. may

n
asked by the parties to essist them

m_s_o!ving the disoute informally, That
change is intended to make the local
airports office available to mediatea
disputs, and reflects the FAA's
experience. In many cases, the
involvement of the FAA ADO or
regional sirports division can facilitate
informal resolution. Allegations of
revenue diversion, however, may not
lend themselves to full resolution in the
pre~complaint process unless the
proposed resolution addresses the total
amounts allegedly diverted by the
airport. Nevertheless, a complainant
must show that informal resolution was
attempted.

proposed requirement in § 16:21, thata

arbitration, and dispute resolution board

Hearing

Section 16.31(d) provides the
Tespondent-with the opportunity fora- -
bearing if the initial determination finds
the respondent in noncompliance and
proposes the issuance of a compliance
order and an opportunity for a hearing
required by statute. In all other cases no
opportunity for a hearing is provided,
except at the discretion of the agency.

The law frm of Hogan & Hartson
proposes a fact-finding hearing before
the initial determination is issued in
order to develop the factual record. This
recommendation is not adopted in the
final rule.

Before issuing the initial
determination, the FAA engages in the
process of investigating a complain.
While complainants are entitled to
having their complaints investigated, .
they do not have a property interest
suificient to require an aral evidentiary
hearing as part of that investigation,
even when the investigation leads to a
dismissal of a complaint. S

A respondent may be entitled toa’

- bearing in some cases before the FAA

takes sdverse action. However,
§16.31(d) provides an opportunity for a
hearing in those cases after the initfal
determination is made and before any
final agency action is taken. There is no
need to provide a respondent with an
additional oral evidentiary hearing

- during the investigatory stage. -

Furthermore, the factual record will be -
developed by the supporting documents
that are required to be submitted with
each pleading under §16.23, an by any
additional information submitted by the
parties or developed through informal
investigation under § 16.29.

Several commenters argue that,
contrary to § 16.203(b)(1), which
provides in the NPRM that the
respondent and the agency are the only
parties to the post-initial determination
hearing, the complainant should also be
8 party to the hearing. The NBAA argues
that a complainant should be a party to
the hearing because the complainant’s

participation will help develop the
record of the case. NATA and Ajr
Ottawa Flying Service, Inc,, =rgue that
nonbearing party status for a
complainant deprives the complainant
of due process of law because the
complainant may have property
interests at stake. .
The final rule revised § 16.203(b){1) to
allow complainant to be a party to a
bearing along with the respondent and
the agency. Under § 16.31(d), & case

_mceeds 10 a hearing only after the FAA

found against the respondent in an
initial determination that proposes the
issuance of a compliance order. Thus, at
the hearing the FAA has the burden of
proof to establish the validity of its
initial determination, including the
proposed order of compliance under
§ 16.108. The respondent is a party to
the hearing who seeks reversal of the .
FAA's initial determination. Although, a
complainant’s status as an airport user
alone does not give rise to a sufficient
property interests to justify party status
as a matter of right, party status for the
complainant will permit it tg have an
opportunity to assist in the development
of the factual record as pointed out by
NBAA. In addition, providing automatic
party status will avoid burdening the
hearing officer and parties with routine
requests for intervention by
complainant. The rule provides the

- bhearing cfficer with amtgle powers fo

control the conduct of the hearing and -
to assufe that complainanf’s

partcipation ddes not unduly delay the -
proceedings. .

As noted in the NFRM, in the case in
which an adjudicatory hearing would be
held (under § 519 of the AAIA or § 1002
of the FAA Act), the hearing procedures

- are intended to permit the'FAA to

complete compliance hearings within
180 days, while assuring thata -
respondent receives a fzir hearing and
an opportuxnity to preseat evidence and
argument to support its position.
Section 518 spepdﬁes that the FAA may
temporarily withhold new grants.

Several commenters object to
proposed § 16.3 which provides that the
part 16 hearing officer is an attorney
designated by the FAA. They state that
the proposed provision gives the
appearance and pessibility of
nonaobjectivity. NBAA suggests that
bearing officers be administrative law
judges.

The commenters’ concerns about the
independence and objectivity of an FAA
designated hearing officer are
misplaced. Under the terms of § 16.3, no
FAA attorney in the region where the
noncompliance allegedly occurred, or in
the Airports and Eavironmental Law
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Division, may be a hearing officer. This
excludes all FAA attorneys wha could
have access to factual knowledge of a
part 16 complaint obtaiped by means
other than the administrative record,
insures that the hearing officer is
independent of the offices that conduct
investigations and prosecutions, and
insures that the hearing officer is
objective and independent.

Further, section 519 by its terms  *
requires the FAA to provide notice and
“an opportunity for hearing” before
imposing certain sanctions. The simple

irement for a hearing, without
more, has been held not to constitute
“an adjudication required by statute to
be determined on the recard after
opportunity for an agency hearing,”
within the meaning of section-554 of the- -
Administrative Procedure Act (APA).
See, e.g., Friends of the Earth v. EPA,
966 F.2d 630, 693 (D.C. Cir. 1992); St.
Louis Fuel and Supply Co., Inc. v. FERC,
890 F.2d 446, 448 (D.C. Cir. 1989
Accordingly, part 16 is not required by
the APA to include all of the provisions
of sections 554, 556 and 557 of the APA.
In particular, the requirement that
administrative Jaw judges serve as
bearing officers does not apply.

In the interests of assuring a fair
hearing, however, part 16 includes
many of the elemexnts required by .
sections 554, 556 and 55Z of the APA.
For example, the hearing officeris
Tequired to issue an initial decision; ex
porte communications are prohibited;
separation of the prosecutorial and
decision-making functions are required;
and the hearing officer has virtually all
of the authority specified in section
538(c). -

Intervention

AOPA and NBAA comment that the
intervention provisions of § 16.207 are
too restrictive and give the hearing
officer too much discretion in admitting
a new party to a hearing. As explained
earlier, a part 16 bearing is to a large -
extent a proceeding in which the FAA
acts as a prosecutor sesking an order of
compliance under § 16.109 against
respondent within the statutory time
limits for issuing such actions.
Furthermiore, complainant will under
the final rule be a party to the hearing.
For thase reasons, intervention in such
a proceeding should only be allowed if
it will not unnecessarily broaden the
issues, cr cause delay, and, if the person
requesting intervention has interests
that need to be protected.

Analysis of the Provisions of the Final
Rule

After careful review of the available
data, including the comments received,

Page 4

the term “FAA decisionmaker™ was

the FAA has determined to adopt this
proposed rule with the changes
described previously.

Subpart A—General Provisions

Subpart A includes provisions of
general applicability to dptoceedings
brought under part 16, definitions of
terms used in the regulation, and a
provision on separation of functions.

The final rule modifies proposed
§ 16.1(a) to exclude from the coverage of
part 16 disputes between U.S. and
foreign air carriers and airport-
proprietors concerning the
reasonableness of airport fees now
covered by 14 CFR part 302, as
mandated by Congress in the FAA Act,
Public Law No. 103-305 (August 23,
1984) - © Rt

Proposed § 16.1(d) is modified to
specify that part 16 applies to
investigations initiated by the FAA, as
well as complaints filed with the FAA
on or after the effective date of the rule.

The definitions in § 16.3 are, for the
most part, derived from the definitions
of like or similar terms in 14 CFR part
13. The term *“agency employee”
defined as any employee of the .
Department of Transportation, was
added to indicate tHat other offices .

. within the Department of

Transportation may assist the FAA in
part 16 cases. .

The title of “Assistant Administrato
for Airports™ in the definitions section
and throughout the text of the rule has
been changed in the final rule to
“Associate Administrator for Airports™
to reflect the carrect title for this FAA
official, as changed by a recent agency °
reorganization.

The term *Director,” defined as the
Director of the Office of Airport Safety
.and Standards, was added to the -
definitions section and to the text of the
rule. The “Director” replaces the
“Assistant Administrator” as the
decisionmaker of the initial
determination without a hearing under
§16.31, as discussed more fully herein,

Although not technically incorrect,

deleted from the definitions section and
text of the final rule because the term is
unnecessary. Deletion of the term
should avoid confusion surrounding the
ultimate decisionmaker in appeals from
initial determinations of the Director
without a hearing under § 16.31, and
from the initial decisions of hearing
officers after a hearing under § 16.241.
In both cases, the appeal will be
submitted to the Associate )
Administrator, who will issue a final
decision under either § 16.33 or
§16.241.

. m 3 g

The substitution of Director and
Associate Administrator as : .
decisionmakers instead of higher-level
officials reflects the concerns and
experiences of agency personnel who
reviewed the propesed rule, The
Director and Associate Administrator
are experienced in airport matters and
may be mare accessible within the short
time periods in the final rule for issuing
decisions. The substitution also
conforms more closely to current
practice in deciding complaints
airport compliance.

e term “Presiding officer” was
deleted from the definitions section

. because it was referred to only in

subgan J. which was withdrawn.

The final rule contains no changes to
the separation-of function section,
§16.5, except that “Associate ~
Administrator” replaces
“Administrator” in § 16.5(b} and “FAA
decisionmaker” in'§ 16.5(c).

Separation of functions is not
required by statute because hearings
under part 16 are not subject to APA
hearing requirements; however, the
separation is provided to promote
confidence in the impartiality and _ °
integrity of decisions under the new
procedures. Separation of prosecutorial
and adjudicatory functions will be
provided from the time the Director’s
determination is issued in all cases in
which an opportunity for hearing is
provided, including cases in ‘which the
respondent waives hearing and appeals
the Director's determination in writing
to the Associate Administrator. When
separation applies, the Director will be
considered as performing the
investigatory and prosecutorial function
and will not participate in the decision
of the Associate Administrator or
kearing officer.

Subpart B—General Rules Applicable to
Complaints, Procesdings, and Appeals
Initigted by the FAA .
This subpart applies to all phases of
the investigations and adjudications
under this part.
The provisions governing filing and

" service of documents, computation of

time, and motions (§§ 16.13, 16.15, -
16.17, and 16.19), are based on similar
provisions in the Federal Rules of Civil
Procadure, the Department of
Transportation’s Rules of Practice in
Proceedings (14 CFR part 302), the FAA
Rules of Practice in Civil Penal

Actions (14 CFR part 13, subpart G), and
the National Tra.n‘ssanaﬁon Safety
Board's {NSTB) Rules of Practice in Air
Safety Proceedings (49 CFR part 821).
The proposed rule was modified to
change the agency address in §16.13. To
insure timely processing and to reflect
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changes in the organization of the Office
of the Chief Counsel “FAA Part 16
N:f:on Proceedings Docket (AGC-600)"
replaces “FAA Enfercement Docket
(AGC~-10).” The additional § days
provided after service on a party of a
- document by mail was changed to 3
days in § 16.17(c). This revision
conforms to the “mail rule” used in
" federal practice under the Federal Rules
of Civil Procedure.
. Subpart C—Special Rules Applicable to
Complaints .
The final rule requires, under § 16.21,
a potential complainant to engage in
good faith efforts to resolve the disputed
matter informally with potentially
responsible respondents before filing a
complaint with the FAA under.part 16.
Informal resolution may include
mediation. arpitration, use of a dispute
resolution board. or other form o -
artv assistance, lhcluding assistance
from the resoonsible FAA % orts
Di

strict Office or FAA Regional Airports

vision.~ - - -

. Under § 16.21, it will be necessary for
the potential complzinant or its
representative to certify that good faith
efforts have been made to achieve
informal resclution. To protect the
partiés and for consistency with Rule
408 of the Federal Rules of Evidence,
the certification will'not include ‘
information on monetaryor other
settlement offers made but not agreed
upon in writing. As explained earlier, -
under § 16.21(a), the FAA ADQ or
Regional Airports Division. will be

" available uvon request to assist.the
parties with informal resolution. .

e e retains the requirement
that a complainant be “directly and
substantially affected by any alleged
nopcompliance” in order to have
standing to file a complaint under
§16.23, However, as explained above
complainants alleging revenue diversion
by an airport will be considered to be
directly and substantially affected by
the alleged revenue diversian, if
complainants do business with the
airpart and pay fees or rentals to the

irport.

n?o rovide a more efficient and
expedited process the time periods for
filing a reply to the answerand a
rebuttal to the reply in § 16.23 (e} and
(f) were reduced from 15 to 10 days.

- At the suggestion of ane commenter,
the final rule adds “lack of standing” as
another possible ground for dismissal
with prejudice under § 16.25. Besides -
dismissal of complaints that clearly do
Dot state a cause of action, or those that
do not come within the jurisdiction of
the Administrator, 8 complaint may also
be dismissed if the complainant lacks

:Iam ing to file the complaint under

4§ 1.3 and 16.23. As a final order of the
ge:dey, a dismissal with prejudice

would be appealable to a United States

Court of Appeals.
Asexp F"ped above, the final rule

“substitutes the Director of the Office of

Airport Safety and Standards as the
official who makes the initial
determination after investigation under
§ 16.31. The Director would issue an
initial determination in every case in
which the FAA investigates a
complaint. Under the finalrule, the
agency is required to issue a Director’s

determination in 120 days from the due

date of the last pleading (i.e., reply or
rebuttal). The provision in the NPRM
allowing the Director to extend the

. period for issuing an initial "~ -
- determination by 60 days for good cause

was deleted from the final rule in order
to further expedite this administrative

" complaint procedure.

The Director’s determination is
intended to provide a timely and
authoritative indication of the agency's
position on a complaint. While the
Director’s determination can be
appealed to the Associate Administrator
under § 16.33, the FAA expects that, in
many instances,the Directar’s .
deterniination will resolve the issues
raised in the complaintto the -
satisfaction of the parties. In such cases,
the parties may find it more beneficial .
to negotiate a sclution based on the
FAA’s initial position than to continue
to litigate the matter, . -

Under the final rule, the Associate
Administrator will issue the final -
decision on appeal from a Director’s
determination without a hearing under
§ 16.33. If the initial determination finds

- the sponsor in complianceand . . .

dismisses the complaint, the .
complainant may appeal the
determination by a written appeal to the
Associate Administrator within 30 days.
The Associate Administrator is required
to issue a final agency decision inan
appeal by a complainant*within 60, not
30 days of the due date for the reply
brief, as propased in the NPRM. The
additional time for issuing a final
agency decision was added to the final
rule to assure the agency adequate time
to review the record, prepare, and issue,
a final decision.

If the Director’s determination
contains a finding of noncompliance
and the respondent is entitled to a
hearing, the determination will provide
the spansar the opportunity to elect an
oral evidentiary hearing under subpart
F. The procedure for electing or waiving
a hearing is set forth in subpart E. If the
respondent waives a hearing and
fnstead elects to file a written appeal to

the Associate Adxﬁinistrator. a final
decision will be issued by the Associate
Administrator under § 16.33.

Subpart D—Special Rules Applicable to
Proceedings Initiated by the FAA

Section 16.101 makes clear the FAA's
continuing authority to initjate its own
investigation of any matter within the
applicability of this part without having
recsived a complaint, as authorized by
§§ 313 and 1002 of the FAA Act and
§519 of the AAIA.

Subpart E~Proposed Orders of
Compliance

Subpart E contains procedures that
provide the respondent an opportunity
to file a request for hearing within 20
days afier service of the Director’s .
determination if the determination
proposes a sanction against the spansor
subject to § 519(b) of the AAIA or § 1002
of the FAA Act The 20-day period to
file a request for hearing was reduced
from 30 days in the NPRM in order to
provide a more efficient and expedited
process. If the respondent elects a
hearing, the agency will issue a hearing
order.

Alternatively, if the respondent -
waives hearing and instead flesa
written appeal (within 30 days), the
Associate Administrator will issue 2
final decision in accordance with the
procedures set forth in § 16.33. If the

. respondent fails to respond to the

Director's determination, the initial
determination becomes final.

The final rule, based on comments
recejved, includes a new ground for the
agency to provide the opportunity for a
bearing under § 16:109(a): If the agency
proposes to issue an order withholding

_approval of any new application to

impose a passenger facility charge .
pursuant to § 112 of the FAA Act, 49
U.S.C. 47111(e). That new statutory
section creates additional enforcement
mechanisms against illegal revenue

-diversion including the withholding of

a new application to impose a passenger
facility charge, The statute requires the
FAAtogmvide an opportunity for. -
hearing before imposing this sanction.
The opportunity for a hearing by the
agency under part 16 is limited to those
cases where thereﬁis :h statutory g
requirement to offer the opportunity for
& hearing before the FAA takes a
particular action, or specific cases in
which the FAA elects to offer a hearing.
Section 16.109(b)(3) allows
respondent and complainant to file a
joint motion to withdraw the complaint
and dismiss the proposed compliance
action. The FAA may, subject to its
discretion, grant the motion if it finds
that a settlement by the parties fully

Page 5
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resolves the complaint violation and
further compliance action is not
necessary.

Subpart F—Hearings .

Subpart F contains the procedures for
initiating and conducting adjudicative
bearings. The hearing order, issued by
the Deputy Chief Counsel under
§16.201, will set the scope of the
bearing by identifying the issues to be
resolved, as well as assigning the
hearing officer. If no material facts that
require oral examination of witnesses
are in dispute, the hearing may be
limited to submission of briefs and aral

E:z the hearing, the agency attorney
will represent the agency’s.position. . .
before the hearing officer and will kav
the same status as any other .
representatives of a party. The rule
includes commonly used adjudicatory
procedures, such 2s representation of
the parties by attorneys, intervention,
participation by hon-parties, pretrial
procedures and discovery; the
availability of compulsory process to
obtain evidence, and procedures for
using at the hearing. These provisions
are intended to provide the parties with
a reasonable opportunity to prepare
their cases, while allowing the process
to be completed expeditiously. To
assure an expeditious hedring process,
paragraph (b) was added to § 16.213,

i , to exmphasize the hearing
officer’s authority and duty to limit
discovery wherever feasible. -

The final rule made the following
clarifications and corrections to the

art based on comments received.
The final rule added “or notice of -
investigation™ to § 16.201(1) to clarify
that the provisions of subpart F may
apply to proceedings initiated by the
FAA under subpart D. The final rule
deleted an incorrect citation in
§16.203(a)(2) and replaced it with a .
citationto § 16.13. . )

In the NPRM, the last phrase in
proposed § 16.209(d) cited section
519(b) of the AAIA. The citation to the
AAIA was included because the AAIA
provision contains the 180-day time
limitation for a determination which
could affect the length of extensions of
time granted under part 16. (Although,
at this time, the FAA does not foresee
any circumstances where it would
provide for a hearing and section 519(b)
of the AAIA would not be applicable, in
a case not covered by section 519(b), an
extension of time by the hearing officer
for any reasonr could extend all of the
due dates beyond the 180-day time
limitation.) This provision is being
modified in the final rule to clarify this
point.

Page 6

The provisions of § 16.233 on U
evidence, in part, are to permit the
hearing officer to exercise control over
the hearing. Con to the suggestion
of one commenter,
to authorize the hearing officer to
preclude all cross-examination of a
witness.

In ing with the time limitations
imposed by section 519(b) of the AAIA,
§ 16.235(a) of the final rule retains the -
provision permitting the hearing officer
to allow written u%lmant during the
bearing only if the hearing officer finds
that such argument would not delay the
hearing. Parties may make their
arguments in posthearing briefs under
§ 16.235(b). - .
Subpart G—Initial Decisions, Orders
and Appeals .

Subpart G provides procedures for
issuance of initial decisions and orders

ey are not intended

16.247(b) identifies FAA decisions and
actions under part 16 that the FAA does
not consider to be judicially reviewable

. final agency orders.

Subpart I—Ex Parte Communications

The rule on ex parts communications
is based on subpart ] of the Rules of
Practice in Air Safety Proceedings of the
NTSB, 49 CFR Part 821, subpart ],
modified to reflect the fact that FAA
employees function as both parties and
decisional employees in bearings
conducted under subpart F of part 16.

Subpart J—Alternative Procedure for
Certain Complaints Concerning Airport
Rates and Charges

As explained above, subpart J of the
proposed rule, containing special
procedures for the handling of airport
fee complaints by U.S. and foreign air

by bearing officers, appeals of the initial carriers, was withdrawn on‘September -

decision to the Associate Administrator
for Airports, and issuance of consent
orders. . <o

Section 16.241 governs procedures

and time frames for initial decisions and

administrative appeals based on 14 CFR
13.20(g}{i). However, shorter time
periods are provided to accommodate
the time limits of §519 of the AAIA. In

16, 1994 [59 FR 47568). |
Regulatory Evaluation Summary
Introduction _ B

This regulatory evaluation examines
the costs and benefits of the final rule

. concerning Rules for Federally-Assisted

Airport Proceedings. The rule

appeals from initial decisicns of hearing- establishes rules of practice for filing

officers, under § 16.241(c) and
16.241(f)(2), the Associate
Administrator must issue the final
agency decision within 30 days of the
due date of the reply. This provision
irsures that the final'agéncy decision is

- issued within the 180-day time pericd

of section 519.

In addition, the rule includes a
provision for sua sponte review of an
initial decision bythe Assoctate -
Administrator, consistent with the
practice under 14 CFR 302.28(d).

Section 16.243 governing disposal of
cases by consent orders is derived from
14 CFR13.13. ’

As explained above, the final rule
replaced all references to the “FAA
decisionmaker,” though techniczlly
correct, with the “Associate
Administrator,” to avoid confusion and
clarify. The ultimate decisionmaker in
Eart 16 proceedings, with or without

earings, is the Associate Administrator
for Airports for the reasons previously
given.

Subpart H—Judicial Review

complaints and adjudicating
compliance matters involving Federally-
assisted airports. The rule is intended to
expedite substantially the handling and

disposition of airport-related

complaints. Since the impacts of the ™
changes are relatively minor this

economic summary constitutes the
analysis and no regulatory evaluation”
will be placed in the docket.

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 requires agencies to analyze the
economic effect of regulatory changes
on small entities. Third, the Office of
Management and Budget directs
agencies to assess the effects of
regulatory changes on international
trade. In conducting these analyses, the
FAA has determined that this rule is “a
significant regulatory action”, as defined

Subpart H contains rules applicable to  in the Executive Order and the

judicial review of final sgency orders.
Section 16.247(a) sets forth the basic

authority to seek judicial review. The
provision is based on 14 CFR 13.235.

Department of Transportation
Regulatory Policies and Procedures.
This rule would not have a significant
impact on a substantial number of small

Specific reference to section 519(b)(4) of entities and would not constitute a

the AAIA has been added. Section

barrier to international trade.
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Costs And Benefits

.This final rule adopts a new
procedure for the filing, investigation,
and adjudication of complaints against
airports for violation of certain statutes
administered by the FAA. The new -
procedures will substitute for existing

. procedures under 14 CFR part 13. There
are no intended safety benefits that

advantages of the rule are in the form of
increased cost effectiveness and
timeliness in resolving complaints. The
rule will use FAA resources better and
result in modest cost savings.

About 30 investigations are initiated
per year due to complaints filed with
the FAA. Each investigation takes an
average of 3 years belore a ruling is
issued. The t{gical investigation

e

review by the FAA's Office of Airports
Safety and Standards, and a legal review
by an attorney in the Office of Chief
Counsel. A GS-12 (step 5) employee
requires 30 hours to complete the field
investigation, a G5-13 (step 5) requires
30 bhours to complete the initial review,

. and a GS-14 (step 5) employee requires

20 hours to complete the legal review,
The average cost per investigation is

result from this rule. The intended requires a field investigation, an initial  $3,100. (See Table 1.)
TABLE 1.—CO0sT7 OF INVESTIGATIONS CURRENT AND UNDER NEW RULE
Average  Yearly H Loaded
Hours gradg salary - ,oav.::ly rate Cost
CURRENT SITUATION .

Field investigation / 35  Gs-12 §50,388 $24.14 S§3139  §1,088.54

Initial review at HQ 30 GS-13 58,917 -~ 2871 37.32 1,119.68

Atomey review at HQ £ 20 GS-14 70,804,  33£3 44.10 882.08
_ Average cost per investigation $3,100

Avefage annual number of investigations _ 30

Average annual cost of investigations \ . $83,009

_ NEW SITUATION \ . _

Field : . 4 (Gs-12 s30,388 s24.14 $31.39 S$125.55

Initial review at HQ 40 (GS-13 §8.817 287 '3732 1,482.20

Attlomey review at HQ 20 G314 70,804 33.83 44,10 ° " 88208

Average ccst per investigaticn : . 501

Average annuz! number of investigations - - 30

Average annual cost ¢f investigations - §75,016

Savings - S17.8e3

This nu:gbe;assumes a 30-pefcent
loaded hourly rate for Einge benefits.
The annual cost of investigations is

estimated to be $93,000. ~
_Under the new rule, determinations
will be without the need fora
fel

d investigation. The FAA willbe
gble to decide the merits of the case bv
locking at the record solely. The feid
investigation is expected to require 4
bours of the GS~12 (step 5) emploves
time. mostly to complete the proper
fomms; the initial review at headquarters
is expected to require 40 hours of the
GS-13 (step 5) employee’s time, and the
legal review is expected to remain at 20
bours of the GS-14 (step 5) employee’s
time. The average cost per investigation
is estimated to be $2,500 and the annual
cost of investigations will be $75,000
(Table 1). The fina! rule will result in an
average cost savings of $18,000 per year
on investigations. ermore the FAA
estimates that instead of 3 years per

investigation. ea investigation will
now take on average 1 year. -

Conclusion

The FAA has determined that the
final rule would bave only moderate
economic impacts on the industry,
public, or government. The only

measurable ecdnomic impact the FAA
estimates is a slight cost savings to
administer airport proceedings due to
the utilization of government resources
in a more efficient mannetf. The FAA
finds that the proposed rule is cost-
beneficial. T

International Trade Impact Assessment -

The Office of Management and Budgst
directs agencies to assess the effects of -
regulatory changes on international
trade. There should be no effect<a
aircaft manufacturers or operators (U.S.
or foreign). Therefore, the FAA has
determined that the propesed rule
would neither have an effect on the sale
of foreign aviation products nor services
in the United States, nor would it have
an effect on the sale of U.S. products or
services in foreign countries.

Regulatory Flexibility Determination

The Regulatory Flexibility Act (RFA)
of 1980 was enacted by Congress to
ensure that small entities are not
unnecessarily or disproportionately
h;rdened by Government regulations.
The RFA requires a Regulato
Flexibility Analysis if a rule gould bave
a significant economic impact, either
detrimental or beneficial, on a

substantial nurcber or small entities.
Based on the potential relief that the
rule provides and the criteria contained
in FAA Order 2100.14A, Regulatory
Flexdbility Criteria and Guidance, the
FAA has determined that the rule will
not have a significant ecopomic impact
on a substantial number of small.
entities.

Federalism Implications

- The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism .
implications to warrant the preparation
of a Federalism Assessment.

Paperwork Reduction Act

This final rule contains no
information collection requirements that
require approval of the Office of
Management and Budget pursuant to the
Paperwork Reduction Act of 1980 (44
U.S.C. 3507 et seg.)

Page 7
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Conclusion

For the reasons discussed in the
preamble, and based on the findings in
the Regulatory Flexibility Determination
and the International Trade Analysis,
the FAA has determined that this final
rule is not economically significant
under Executive Order 12866. This final
rule is considerad significant under
DOT Regulatory Policies and Procedures
{44 FR 111034, February 26, 1979) and
Executive Order 12866. The FAA
certifies that this final rule will not have
a significant economic impact, positive
or negative, on a substantial number of
small entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects -
" 14 CFR Part 13

. Enforcement procedures,
Investigations, Penalties.

14 CFR Part 16

Enforcement procedures,
Investigations.

The Amendments .

Accordingly, the Federal Aviation
Administration amends chapter I of title
14 of the Code of Federal Regulations as
follows: ) )

PART 13-—INVESTIGATIVE AND
ENFORCEMENT PROCEDURES

1. The autherity citation for part 13
continues to read as follows:

Authority: 18 U.S.C. 6002; 49 US.C.
106(g), 5121-5124, 40113-40114, 44103~
44106, 4470244703, 4470944710, 44713,
4610146110, 46301-46316, 4650146502,
4650446507, 47106, 47111, 47122, 47306,
47531-47532. .

. 2. Section 13.3 is amended by adding

a new paragraph (d) to read as follows:

§113 Investications (general). .

(d) A complaint against the spansor,
proprietor, or operator of a Federally-
assisted airport invelving violations of
the legal authorities listed in § 16.1 of
this chapter shall be filed in accordance
with the provisions of part 16 of this
chapter, except in the case of :
complaints, investigations, and
proceedings initiated before December
16, 1996, the effective date of part 16 of
this chapter.

3. A new part 16 is added to
subchapter B to read as follows:

PART 16—RULES OF PRACTICE FOR
FEDERALLY-ASSISTED AIRPORT
ENFORCEMENT PROCEEDINGS

Subpart A—General Provisions

- Sec. _I b .

16.1 Applicability and description of part.
16.3 De nitions.ty pronatp
16.5 Separation of functions.

Page 8

Subpart B—General Rules Applicable to
Complaints, Proceedings Initiated by the
FAA, and Appeals . :
16.11 Expedition and other modification of

process,
16.13 Filing of docurmnents.
16.15 Service of documents on the parties
and the agency.
16.17 Computation of time.
16.13 Motiops.

Subpart C—Special Rules Applicable to
Complaints .

16.21 Pre-complaint resolution.

16.23 Complaints, answers, replies,
rebuttals, and other documents.

16.25 Dismissals.

16.27 Incomplete complaints.

16.29 Investigations. .

16.31 Director's determinations after
investigations. . o

16.33 Final decisions without hearing.

Subpart D—Special Rules Applicable to

Proceedings Initiated by the FAA

16.101 Basis for the initiation of agescy
action. .

16.103 Notice of investigation.

16.105 Failure to resolve informally.

Subgpart E~Proposed Orders of
Compliance .

16.109 Orders terminating eligibility for
grants, cease and desist orders, and cther
compliance orders,

Subpart F—Hearings

16.201 Notice and order of hearing.

16.202 Powers of a hearing officer.

16.203. Appearances, parties, and rights of

16.207 -Intervestion and other participation.

16.209 Extemsion of time. ..

16.211 Prebearing conference.. )

16.213 Discovery. .

16.215 Depesitions.

16.217 Wi

16.219

16.221

16.223

16.225-

16.227

16.229

16.231

16.233

Evidence. .
Public disclosure of svidence.- -
Standard of proof.
Burdexn of proof
Offier of proof
Record.

16.235 Argument before the hearing officer.
16.237 Waiver of procedures,

Subpart G—initial Decisions, Orders and
Appeals °

16.241 [nitial decisions, orders, and
appeals.

16.243 Coasent arders.

Sprart_H-dudldal Review

16.247 Judicial review of 2 final decision
and order. '

Subpart i—Ex Parts Communications

16.301 Definitions.
16.303 Prohibited ex parte
- communications.
16.305 Procedures for handling ex parte
communications,
16.307 Requirsment to show cause and *
- imposition of sanction.
Authority: 43 U.S.C. 106(g), 322, 1110,
1111, 1115, 1116, 1718 (a) and (b), 1719,

1723, 1726, 1727, 40103(e}, 40113, 40116,
44502(b), 46101, 46104, 46110, 47104,
47106(e}, 47107, 47108, 47111(d), 47122,
4712347125, 47151-47153, 48103,

Subpart A~General Provisions

§18.1 Applicabllity and description of part.

(a) General. The provisions of this
part govern all proceedings involving
Federally-assisted airparts, except for
disputes between U.S. and foreign air
carriers and airport proprietors
concerning the reasonableness of airport
fees covered by 14 CFR part 302,
whether the dings are instituted
by order of the FAA or by filing with the
FAA a complaint, under the following
authorities: .-

-~ (1) 49 U.S.C. 40103(e), prokibiting the

grant of exclusive rights for the use of
any landing area or air navigation
facility on which Federal funds have
been expended (formerly section 308 of
the Federal Aviation Act of 1958, as

_ amended).

(2) Requirements of the Anti-Head ~
Tax Act, 49 U.S.C. 40116.

(3) The assurances contained in grant-
in-aid agreements issued under the
Federal Airpart Act of 1946, 49 U.S.C.
1101 et seq (repealed 1870). . .

(4) The assurances contained in grant-

- in-aid agreements issued under the

Airport and Airway Development Act of .
1970, as amended, 49 U.S.C. 1701 et
seq. . .. .

(5) The assurances contained in grant-
in-aid agreements issued underthe -
Airport and Airway Improvement Act of
1982 {AATJA), as amended, 49 U.S.C.
47101 et seg., specifically section
511(a), 49 U.S.C. 47107(a) and (b).

(6) Section 505(d) of the Airport and
Airway Improvement Act of 1982, as
amended, 49 U.S.C. 47113.

(7) Obligations contained in property
deeds for property transferred pursuant
to section 16 of the Federal Airpart Act
{49 U.S.C. 1115), section 23 of the
Airport and Airway Development Act
(49 U.S.C. 1723), or section 516 of the
Airport and Airway Improvement Act
(49 U.5.C. 47125).

(8) Obligations contained in propesty
deeds for property transferred under the
Surplus Property Act (49 U.S.C. 47151-
47153). . -

(b) Other agencies. Where a grant
assurance concerns a statute, executive
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order, regulation, or other authority that
provides an administrative process for

. the investigation or adjudication of

complaints by a Federal agency other
than the FAA, persons shall use the
administrative process established by
those authorities. Where a grant
assurance concerns a statute, executive

. arder, regulation, or other authority that

enables a Federal agency other than the
FAA to investigate, adjudicate, and
enforce compliance under those
authorities on its own initiative, the
F.‘EAi may defer to that Federal agency.
¢

a violation of the 49 U.S.C. subtitle VII
or FAA regulations, except as specified
in paragraphs (a)(1) and (a)(2) of this.. . ..
section, the FAA may take investigative
and enforcement action under 14 CFR
part 13, “Investigative and Enforcement

- Procedures.”

(d) Effective dats. This part applies to
a complaint fled with the FAA and to
an investigation initiated by the FAA on
or after December 16, 1996.

§163 Definitions.

Terms defined in the Acts are used as
so deZned. As used in this part:

Ac? means a statute Iiste:F in§i16.1 .
and any regulation, agreement, or
docurent of convevance issued or made
under that statufe. < .

Agency attorney means the Deputy
Chief Counsel; the Assistant Chief
Counsel and attorneys in the Airports/
Eavironmental Law Division of the
Office of the Chief Counsel; the
Assistant Chief Counsel and attorneys in
an FAA region or ceater who represent
the FAA during the investigation of a
complaint or at 8 hearingon a
complaint, and who prosecute on behalf
of the FAA, as appropriate. An agency
attorney shall not inciude the Chief
Couxsel; the Assistant Chief Counse! for
Litigation. or any attorney on the staff of
the Assistarit Chief Counsel for
Litigation, who advises the Associate
Administrator regarding an initial
decision of the bearing officer or any
appeal to the Associate Administrator or
who is supervised in thit action by a
person who provides such advice in an
action covered by this part.

Agency employee means any
employee of the U.S. Department of .
Transportation.

Associgte Administrator means the
Associate Administrator for Airports or
a designes.’ .

Complainant means the person
submitting a complaint.

Complaint means a written document
meeting the requirements of this part
filed with the FAA by a person directly
and substantially affected by anything

_ er enforcement. If a complaint .
or action initiated by the FAA involves

allegedly done or omitted to be done by
any person in contravention of any
provisicn of any Act, as defined in this
section, as to matters within the
jurisdiction of the Administrator.

Director means the Director of the
Office of Airport Safety and Standards.

Director’s determination means the
initial determination made by the
Director following an investigation,
which is a non-final agency decision.

File means to submit written
documents to the FAA for inclusion in
the Part 16 Airport Proceedings Docket
or to 2 hearing officer.

Final decision and order means a final
agency decision that disposes ofa
complaint or determines a respondent’s
compliance with any Act, as defined in
this section, and directs appropriate
action.

Hearing officer means an attorney
designated by the FAA in a hearing
order {o serve as a hearing officerin a
bearing under this part. The following
are not designated as hearing officers:
the Chief Counsel and Deputy Chief .
Counsel; the Assistant Chief Counsel
end attorneys in the FAA region or
center in which the noncompliance has
allegedly occurred or is oczurzing; the
Assistant Chief Counsel and attorneys in
the Airports and Environmental Law
Division of the FAA Office of the Chief
Counsel; and the Assistant Chief ~
Counsel and attarneys in the Litigation
Division of the FAA Office of Chief
Counsel .

Initia] decision means a decision
made by the hearing officer in a hearing
under subpart F of this part.

Mail means U.S. frst class mail; U.S.
certified mail; and U.S. express mail ~

Noncompliance means anything done
or omitied to be done by any person in
contravention of any provision of any
Act, as defined in this section, asto
matters within the jurisdiction of the
Administratar. . ’

Party means the complainant(s) and
the respondent(s) named in the
complaint and, after an initial
determination providing an opportunity
for bearing is issued under §16.31 and
subpart E of this part, the agency.

Person in addition to its meaning
under 49 U.S.C. 40102(a)(33), Includes a
public agency as defined in 49 U.S.C.
47102(a}(15).

Personal delivery means hand
delivery or overnight express delivery
servica.

Respondent means any person named
in a complaint as a person respozsible
for noncompliance.

Sponsor mesans:

(1) Any public agency which, either
individually or jointly with one or more
other public agencies, has received

Federal financial assistance for airpart
development or planning under the
Federal Airport Act, Airport and Airway
Development Act or Airport and Airway
Improvement Act;

(2) Any private owner of a public-use
airport that has received financial
assistance from the FAA for such
airport;and

{3) Any person to whom the Federal
Government has conveyed property for
airport purposes under section 13(g) of
the Surpius Property Act of 1944, as
amended.

§16.5 Separation of tunctons.

(2) Proceedings under this part,
including hearings under subpart F of
this part, will be prosecuted by an
agency sttorney. .

(b) After issuance of an initial-
determination in which the FAA
provides the opportuxnity for a hearing,
performance of investigative or
prosecutari ciops in a proceeding
under this part willnot in that case or
a factually related case, particivate or

iv ice i initial decisien e
.heaxing officer, or ision by the
Asspciate Adminisirator or designee on

written appeal, ad will got, exceptas
counsel or as yitnessin the nublic '

neoceedings, engage in anv substantive
jeatd i ora

related case with the heering officer, the
: - én written

Associate Administator
appealiyr sgency emplovees advising .
Roes oB Al in O rr—

(c) The Chief Counsel, the Assistant
Chief Counsel for Litigation, or an
attorney on the staff of the Assistant .

.Chief Counsel for Litigation advises the
Assodiate Administrator regarding an
initial decision, an appeal, ora final
decision regarding any case brought
under this part.

Subpart B—General Rules Applicable
to Complaints, Proceedings initiated
by the FAA, and Appeals

§16.11 Expedition and cther modificstion
of procsss.’

(a) Under the authority of 49 US.C.
40113 and 47121, the Director may
conduct investigations, issue orders,
and take such otheractions asare
necessary to fulfill the purposes of this
part, including the extension of any
time period prescribed where necessary
or appropriate for & fair and complete
hearing of matters before the agency.

(b) Notwithstanding any other
provision of this part, upon finding that
circumstances require expedited
bandling of a particular case or
controversy, the Director may 1ssue an

Page 9
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- "order dxrecnng any of the followmg st .(€) S:gmng af documents and other Ifno such petson bas been desxgnate \
-.prior to the issuince ‘of theDuector s, papers. The griginal of every docnment "service shall be made o the party: ;" .
} deternnnauon. R Pt ; filed shall be stgned by the pérson ﬁhng (d Presumptxon of service. There’’ :
(1) Shortening the Iime penod for any y it or'the person’s duly autb.onzed et shall ea pres‘umpnon of lawful el -
" action under this Pﬂ-l't COBSIS!F-D! with = '— representative. The sxgnature ‘shall serve service— - - =
.dye process; . * as a certification that the sighef has read - (1) When acknOWIedgment of recexpt i
F other adequafe opportumty tO the documest and, based on reasonable is by a persan ' who customarily or in the

—

.

- be filed with the FAA shall be deemed e
to be filed on the'date'of )

" officer. If filing by facsimile, the .. . -

respond to pleadings'is available, -+
eliminating the reply, Tebuttal, 6r other
. actions prescribed by this part; *

" inquiry and to the best of the signer’s |~

knowledge. in.formation. and, belief the ¢

do cepr g T
(a) De51gnat1ng alternative met.hods of ﬁ‘i’?:ﬁﬁ;ﬁ:m thh ‘this ‘part; :‘, o

semce. or-id T 2 <. (2) Warranted by existing law'or tha
. (4) Directing such other measures asi:a good faith argument gx;sts for ..

may be required. s = iy Azt -extension, modiﬁceﬁon. or. reversa] of

- exlstin lawtand "
s s oo o g

: pu.rpose, such as to harass or to cause ',,_,
11.2:3\ gm?;smsggdf:gmu:‘ég‘&ge ., unnecessary delay or eedless increase .

part as follows: - : - in the €ost of the administrative | process

~(a) Filing address. Docurnents to be < (D Designiation of dp erson {0 recelve

3 servicé. The initial document filed by
filed with the FAA shall be filed with . <hall & e
the Office of the Chief Counsel, . any person, state on the first page

= the name, post &ffice address, ‘telephone .

Attention: FAA Part 16 A.u'port = - number, and facsimile nurnber, if any,
..... gf the person(s) to be served with. o
s mai e 1f & f
Independence Ave., SW;, Washmgt , o Jﬁiﬁ gﬁ:g 30;::1213188 j A °
DC, 20591. Documents to be Bled w1th . proceeding, the person shall promptly e
 hearing officer shall be filed at the.’<"." fjje ntice of the change with the FAA
address staied in the hearin fif order. *  parn 16 Airport Proceedings Docket and

. {b) Date and method of filing. Fxhng ~ the hearing officer and shall serve the
of any documex;t sh;llﬁie 2y pte];sonal - notice on all parties. i
~ delivery or mail as'defined jn span' »
or by facs traile (when | co nﬁrme dby (g) Docket numbers. ‘Each submxssxon
filing on the same date by one of the' * .~
foregoing methods). Unless the date is "
shown to be inaccurate, documents ; o

-.--11

-~

by the submitting person will be -
ass:gneda docket number e

R (R
et -

§16.15 Servlce of doeurnent: on the
parties and the agency.

*' - Except as othérwise provxded in tIns
© part, docurnents shalI be servedas - il
follows: - s ’

(a) Who must be served. Copies of all
- docutnents filed with the FAA Part 16
Airport Proceedings Docket shall be
- served by the persons filing them on all
l:‘aﬁroceecl.mg A ‘certificate -
accompany all =¥ . A

ersonal =
delivery, on the maxh.ng te shown on
the certificate of service, on the date . -~
shown on the post:mark ifthereisno
certificate of service, on the send date -
shown on 'the facsimile (provided filing
hasbeen conﬁrmed through one of t.be
foregomg miethods), or on the mailing ™
date shown by other evidence if there i is’ partiesto
'no certificate of serviceand mo”, ¥ " .of service s
postmark. s “documents 'when they are tendered t'or
(c) Number of copies. Unless . . ﬁhng and shall certify concurrent :
otherwise specified, an executed e .. Service on the FAA and all parues
. original and three copies of each 7" Certificates of service shall be in
document shall be filed with the FAA N substannally the followmg form ‘
Part 16 Airport Proceedings Docket. ®::+  Thereby certify that [ have this day served
Copies need not be signed, but the name the foregoing [name of document] on the " -
‘of the person signing the original shall following persons at the following addressés
be shown. If 2 hearing order has been and facsimile fiumnbers (if also served by
issued in the case, one of the three .

T facsimile) by [specify method of servicel: :

copies shall be filed with the heanng (list persons, addresses, ﬁi‘:ﬂmﬂe ﬂﬁmbe’ﬂ ‘
Dated this day of > - 19 o
AR [sxgnature] for’ [partyl - R j--
© . (bj Method of service: Except as
" otherwise agreed by the parties and the

. heanng officer, the’ method of service is .
the sime as set forth in § 16 13(b) fof > =
.. Bling documents. . 7
*  (c) Where service shall be made Y

_ Service shall be' made to the persons

xdenuﬁed in accordance th.h § 16 13(f)

‘; -

facsimile copy does pot constitute one
of the copies reqmred under this ,‘
secuon —-ns e m
{d) Fomr.'Documents ﬁled mth the
FAA shall be‘typewritten or legibly . *
printed. In the case of docketed =
proceedings, the document shall -
include the docket number of the °
proceedmg on the front page. -
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T envelope. sent to the most current

i unclazmed or refuséd. ~

- prescribed penod after service of a
* dociimerit upon the'party, and the "\
- document is served on the paity by N ,"'.‘.

? - support of or'in opposition to a motion. .
. ‘accompanied by affidavits or other, | TR

. ordinary course of bitsiness receives * - -
 mail af the addreSs of the party or of the
person ‘designated under § 16. 13(ﬂ or

(2) When a properly addressed

address submitted undér § 16.13(f, has
_ been returnied eﬂmdehverable. _f"

- (e) Date of seivice. The “date of semce -.
shall be deterfiined in the same manner <L
as tbe ﬁhng date under§ 16. 13(b) R

T 08 T

§ 16.17 - Cc:mputation of time. - i
"This section applies to any penod of + °

time prescnbed or allowed by this part,”™ ..

by natice or'order of the hearing o£ﬁcer,

or by an applicable statute. = - 701
{The date of an act,event, or ", -

default ‘after which a desxgnated time " *

penod begins'to ru3, is not mcluded in

a computation of time under this p:

{b} The last day of a time period is ,;i ;
included in a computationof time _ .~ -’
unless it is 2 Saturday, Sunday, or legal
* holiday for the FAA, in which case, the N
time period runs until the end of the .

-~: identified as a’complaint under this part "-nextday that isnota Saturday. Sunda L - o
. orlegal holiday. ™ " ’

(e Whenever a partv has the nght or B )
is required to do some act within a Soms

mail, 3 days shall be added to the ..
prescnbed penod ) .

. e -

§16.19 _Motions.™

{(a) General;An epphcanon for an
order or ruling ot otherwise
specifically provided for in this part 2"

:shall bé by motion. Unless otherwisg ~
.‘ordered by the agency, the filing ofa’” .

* motion will not stay the date that any

-, action is permmed or requxred by tlns . .

B ") Form and contents Unless made : .
dunng 'a hearing, motions shall be made Se
in writing, shall state with parnculanty

the relief sought and the grounds for the_ -
relief sought, and shall be accom amed

" by affidavits or other evidence relied °
upon. Monons introduced during
hearings may be made orelly on the
record, unless the heanng o£ﬁcer du-ects :
otherwise, '~. '’ .

(c} Answers to motions. Except as

otherwise provided in this part, or,_ .
except when a motion is made dunng a .

bearing, any party may, file an answer in’

ev1dence rehed upon. provxded t.hat the
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answer to the motion is filed within 10
days after the motion has been served
" upon the person answering, or any other
period set by the hearing officer. Where
amotion is made during a hearing, the
answer and the ruling thereon may be
made at the hearing, or orally or in
writing within the time set by the
_bearing officer.

Subpart C—Speclal Rules Applicable
to Complaints

§1621 Pre-complaint resalution,
{a) Prior to Sling a comnplaint under

thispart. s person ditectlyand
substantially affected bv the alleged
noscompliance shall initiate anai engage
1o good faith efiorts to resolve the
disouted matter informallv with those
Jndividuals or entities believed
resoensible for the noncompliance. .
These efforts at irtormal resolution may
include, without limitation, at the
panies’ expense, mediation, arbitration,
or the use of a dispute resolution board,
or other form of third party assistance.
The FAA Airports District Office, FAA
Adrports Field Offce. or FAA Regional
Airports Division responsible for
acdministrating financial assistance to
tbe resoondent airport propretor, will
be available unon reguest to assist the
ioc with ] 2l ;
{t) A complaint under this part will
not be considered unless the person or
. authorized representative filing the
- commplaint certifies that substantial and
rezsonable good faith 'eforts to resclve
- the disputed matter informally prior to
filing the complaint have been made
ard that there appears no reasonable
prospect for timely resolution of the
dispute. This certifcation shall include
a brief description of the party’s efforts
to obtain informal resolution but shall
not include information on monetary or
other settlement offers made but not
agreed upon in writing by all parties.

§1623 Complaints, answers, replles,
resutzls, and other documents.

(a) A person directly and substantially
affected by any alleged noncompliance
may file a complaint with the
Administrator. A person doing business
with an airport and paying fees or
rentals to the airport shall be considered
directly and substantially affected by
alleged revenue diversion as defined in
49 U.S.C. 47107(b).

(b} Complaints filed under this part
shall—

(1) State the name and address of each
pesson who is the subject of the
complaint and, with respect to each
persan, the specific provisions of each
Act that the camplainant believes were
violated:

(2) Be served, fp acgordance with
§16.15, along with al} documents then

.available in the eXegcise of reasonable

diligence, offered in support of the
complaint, upon all persons named in
the complaint as persons responsible for
the alleged action(s) or omission{s} upon
which the complaint is based;

(3) Provide a cancise but complete
statement of the facts relied upon to
substantiate each allegation; and

{4) Describe how the complainant was
directly and substantially affected by
the things done or omitted to be done
by the respondents.

{c} Unless the complaint is dismissed
pursuant to § 16.25 or § 16.27, the FAA
notifies the complainant and )
-respondents in writing within 20 days
aiter the date the FAA receives the
complaint that the complaint has been

docketed and that respondents are
required to file an answer within 20
days of the date of service of the
notiication. .. .

(d) The respondent shall file an
answer within 20 days of the date of
service of the FAA potification.

(e] The complainant may fle a reply
witkin 10 days of the date of service of
the answer. -

(f) The respondent may file a rebuttal
within 10 days of the date of service of
the complainant’s reply.

. (g) The answer, reply, and rebuttal
shall, like the complaint, be
accompanied by supporting
dc;m.memation upon which the parties
rely. .o -

(k) The answer shall deny or admit
the allegations made in the complaint or
state that the person filing the document
is without sufficient knowledge or
information to admit or deny an
allegation, and shall assert any.. . .
affirmative defense. .

(i) The answer, reply, and rebuttal
shall each contain a concise but
complete statement of the facts relied
upon to substantiate the answers,
admissions, denials, or averments made.

(3} The respondent’s answer may
include a moticn to dismiss the
complaint, or any portion thereof, with
a supporting memorandum of points
and authorities. If 2 motion to dismiss
is filed, the complainant may respond as
part of its reply notwithstanding the 10-
day time limit for answers to motions in
§ 16.19(c).

§1625 Dismissals.
. Within 20 days after the receipt of the
complaint, the Director will dismiss a
complaint, or any claim made in a
complaint, with prejudice if:

(a) It appears on its face to be outside
the jurisdiction of the Admipistrator
under the Acts listed in § 16.1:

th(b) On its face ;; does not state a claim

at warrants an investigation or

action by the FAA; or 8 further
(c) The complainant lacks standing to

file a complaint under §§ 16.3 and

16.23. The Director's dismissal will

include the reasons for the dismissal.

§16.27 Incomplete complaints,

If a complaint is not dismissed
pursuant to § 16.25 of this part, but is
deficient as to one or more of the *
requirements set forth in §16.21 or
§16.23(b), the Director will dismiss the
complaint within 20 days after receiving
it. Dismissal will be without prejudice
to the refiiing of the complaint after
amendment to correct the deficiency.
The Director's dismissal will include
the reasons for the dismissal,

§16.29 Invesigations.

(2) If, based on the pleadings, there
appe=s 1o be a reasonable basis for
further investigation, the FAA
investigates the subject matter of the
complaint. .

(b) Tze investigation may include one
or ere of the following, at the sale
discetion of the FAA: )

(1) A review of the written
submissions or pleadings of the parties,
as supplemented by any informal
investigztion the FAA considers
necessary and by additional information
furnisted by the parties at FAA request.
In rendering its initial determination, -
the FAA may rely extirely on the
complaint and the responsive pleadings
proviced under this subpart. Each party
shall fiie documents that it considers
suficient to present all relevant facts
and argument necessary for the FAA to
determire whether the sponsoris in
csmpliance.

(2) Obtaining additiopal oral and
docurmentary evidence by use of the
agency's authority to compel production
of such evidence under section 313
Aviation Act, 49 U.S.C. 40113 and
46104, and section 519 of the Airport
and Airway Improvement Act, 49 U.S.C.
47122. The Administrator's statutory
autharity to issue compulsary process
bas been delegated to the Chief Counsel,
the Deputy Chief Counsel, the Assistant

‘Chief Counsel for Airports and

Eavironmental Law, and each Assistant
Chief Counsel for a region or center.

(3) Conducting or requiring thata .
sponsor conduct an audit of airport
financial records and transactions as
provided in 49 U.S.C. 47107 and 47121.

§16.31 Director's determinations after
Investigations.

(a) After consideration of the
pleadings and other information.
obtained by the FAA after investigation,
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the Director will render an initial - Sprart D—-Speclal Rules Appllcable - (c)-Within 20 days; after semce ofa .

-determination and provide it tb'e'éch . Proceedings lnmated by theFAA .- . Director’s determinaticn undet § 16. 31

party by j certified mail within 120 days ', .
*of the datg the 1ast pleed.ing specxﬁed - - §16. 101" Basis for tho init

A
§ 16.23 was, due actlon.” Rk

LU Uy The FAA may i.mhate its own
(b) The Director s determmanon will £ investi ag;ﬁon of any matter within the *7-

set forth @ concise explanation of the '¥ oo lieahili P g L
pplicability of this part ‘without having (2) ane hea.nng and & jeal the S

* factudl and legal basis for the Director’s - -received a complaint. The investigation  Director’s determination ir’;%vnting to |

. determination on each clmm made'by 7" may inclide, ‘withof lisnitation, axiy of . the Associate AdministratoF, 85" .’ -

the complamant. Dy g " _',\,_ the actmns descnbed in § 16.29(b) .provided in § 16.33; :: .- 7z, IFe .

A party adversely a.ffected by the . .
* Director’s determination may appeal the §18. 133 ’-Nouee of lmm:itlgati;n =z
' -initial detérmination to the Associate . ; 3 Fo wing the initistion of an _

O

. motion to withdraw the complaint and.
" .. to dismiss the proposed comphance

* Administrator as provided in §16.33. - investigation under §16.101, the FAA '/ action;or i

" sends a notice to the person(s) subject (4) Submit, omﬂ with t.he agen
(d) If the Director’s determination = - to investigation. The notice will set . _attorney;a p rgpo < eg p nsent orsclercy .
finds the respondent in noncomphance forth the areas of the agency’s concern : under §16.243(e). *

and proposes the issuance of a e "7 'Y and the reasons therefor; fequest 8 (d) If the respondenrfails to request -

comphmce order , the initial - response to t.he notice within 30 days Of a heanng orto file an gppeﬂ in wnung
-'determination will include notice of i" the dateof sefvice; and inform the - .. within the time’ periods provided in

.opportunity for a hearing under- subpart ; respondent that the FAA will,inits "= paragraph (c) of this section, the .-

*'F of this part, if such an opportunity is  discretion, invite 800& faith efforts lO .. Director’s detenmnation becomes ﬁnal

_ issue a final decision on appeal from the

provided by the FAA. The respondent .. Tesolve the matter. o To- sl LR
- may elect’or waive a hearing as - ' §1s.108. Failure w0 reso l\;e lnformally- .- SubpartF F—Heanngs Ve e
: prov1ded m subpart E Of this p art If the matters addressed in the F. A.A § 16.201 ‘Notice and order of hearing ; )
§16.33 Fmal decsslons wlthout heanng notices are not resolved informally, the (a) Ifa respongent is provxded the .
. FAAma {ssue a Director’s o OPPOMW for hearing in an initial .
{a) The Assocxate Admlmsu-atur will ;- dete y tion under §16. 31 . determination and does not waive ... ._.
" hearing, the Deputy Chief Counsel

TINS

E“’eam' s ie‘e’mmau9f'_““th°“t a .:- Subpart E—Proposed Orders of .- within 10 days after the respondent
earing, w. ere—l— L d aﬁ o Complxance L elects a hearing will issue and serve on
Qe 0 ey ity rgeitr < SR

e gr-ants, cease and deslst crders, and other forth:

- compl eint, .
co.r;l;:llance ofders. h e ual (1) The allegauons inthe complamt o
s section applies to inf - " or notice of investigation, and the ™% """

- (2) A heanng is not requ.u'ed by -
statute and is not otherwise made -

‘available by the FAAjor <= 2. ' =0 determinations issued under § 16. 31 " chroniology and results of the TS e

_ B The FAA prmndes gpportunity’ f°" _that prov1de the opportumty fora - " jpvestigation preliminary to the héaring;
a hearing to the respondént and the ~ " “hearing. (2) The relevant statutory, judicial, -

respondent waives the opportunity fora - (a) The agency w111 prowde t.he e regulatory. and other autkorities;” .~
hearing as provxded in subpart Eof this : OPPOMW forahearingif inthe “ " - (3) The issues to be decided; oot
part - T - - Director’s determination, the agency (4) Such tules of procedure as tnay be
(b} In the cases described in paragraph proposes to issue an order terminating  pecessary to supplement the pronsmns

eligibility for grants ‘pursuantto 49 . - ofthis part; .. L
U.S.C. 47106(e) and 47111(d), anorder ~  (s) The name and eddress ofthe - . . ",
suspending the payment of grant funds, person designated as hearing officer,

an order withholding dpproval ofany .. and the t of authority to the ™ -
it i 30 Gy e 5 S gt o Spgm peeates b st condct o burg .

date of service of the initial *  facility -+ pursuant to section 112 - In
determmanon. R R of the’ Fﬁ:?;l }‘).vxauon Administration - ?:x?&r ?nantﬁrs?atﬁ t::cf mcgd‘fef ?ft;-:

) {c) A reply to an appeal may be ﬁled * Act of 1004, 49 U.S.C./47111(e), a¢ease  (g) The date b)" which thehearing .-
with the Associate Administrator wnh.xn -and desist order, an order directing the™  officer is directed to 1ssue an mmal
20 days aﬁer the date of semce of t.he “7 refund of fees unlawfully collected. or  decision. e IS

. (a) of this section, a party adversely " - :
affected by the Director’s determmanon
may file mppeal with the Associate . ~

' . .appeal. - -+»- " any other tompliance order issued by " (b) Where there a.re no genmne issues

© 60 days after the due-date of the reply. - be issued after notice and opponumty - order may contain a direction to the . -~ *

. appeal is ot )udxcxally revxewable PR subpart F of this part
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- (d) The Assocxate Acimxmstrator wﬁl.  the Administratof to carry out the " . “of material fact requiring oral .~ -
issue a final decision and order within .. provisions of the Acts,'and requiredto " examination of witnesses, the hearing

- for a hearing. In casesin whicha™ " _
ol appesl s Bl itin the - hesing b o o By i, 36 oobitan of bty 4 ol Zi,f"uﬁ:i
time period specified in paragraph (b) Of FAA may provide oppertunity f°r N “  without the presentation of tesnmony or -
this section, the Director’s - "0 % - hearing at jts discretion. ", FE ‘other evidence. - .
determination becomes the final Lz (b) In'a case in which the agency o -
decision and order of the FA'A thhout - provxdes the’ opportumty fora heanng § 16202 Powers of a hearlng ofﬂcer ..,
further action.’ A Director’s .- - -+, ... the Director’s determination issued - “In accordance ‘with the rules of this ~ .
determination that becomes final .. .  under §16.31 will includea stalement subpart a hearing officer may: : "y

because there is no administrative .. of the availability of a hea.nng under -~ (a) Give notice of, and hold,

~ . . . . N . .o .

. X . . : O . ) L

. \‘ - - e . S ~ . . .. —
~ - - . —-

"(3) File, jointly with a complamant, a_ -

) preheanng conferences and hearmgs. s

e
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®) Adn;inister oaths and .afﬁrmations;.

{c) Issue subpoenas authorized by law
and issue notices of deposition
requested by the parties;

* (d) Limit the frequency and extent of
- discovery; !

(e) Rule on offers of proof;

-(f) Receive relevant and material
evidence;” - :

(g) Regulate the course of the hearing
in accordance with the rules of this part
to avoid unnecessary and duglimtive
proceedings in the interest of prompt
and fair resolution of the mattersat
issue; Coe -

(k) Hold conferences to settle or to
simplify the issues by consent of the
parties; .

(i) Dispose of procedural motions and
requests; .

- (j) Examine witnesses;and |

{k) Make findings of fact and
conclusions of law, and issue an initial
decision.

§16.203 Appearances, parties, and rights
of parties.

(a) Appearances. Any party may -
appear and be heard in person.

(1) Any party may be accompanied,
represented, or advised by an attorney
licensed by a State, the District of
Columbia, or a territory of the United
States to practice law or appear before
the courts of that State or territory, or by
another duly authorized representative.

(2) An attorney, or other duly
authorized representative, who
represents a party shall file a notice of
appearance in accordance with § 16.13.

_ {b) Parties and agency participation.

(1) The parties to the hearing are the
respondent (s) named in the hearing
order, the complainant(s), and the
agency. .

{2} Unless otherwise specified in the
bearing order, the agency attorney will
serve as prosecutor for the agency from
the date of issuance of the Director’s
determination providing an opportunity
for hearing.

§16.207 Intervention and other
- participation. oY

(a) A person may submit a motion for
leave to intervene as a party. Except for
good cause shown, a motion for leave to
intervene shall be submitted not later
than 10 days after the notice of hearing
and hearing order.

(b) If the hearing officer finds that
intervention will not unduly broaden
the issues or delay the proceedings and,
if the person has a property or financial
interest that may not be addressed
adequately by the parties, the hearing
officer may grant a motion for leave to -
intervene. The hearing officer may
determine the extent to which an

intervenor may participate in the
proceedings. : _

(c) Other persons may petition the
hearing officer for leave to participate in
the hearing. Participation is limited to
the filing of post-hearing briefs and
reply to the hearing officer and the
Associate Administrator. Such briefs
shall be filed and served on all parties
in the same manner as the parties’ post
hearing briefs are filed.

(d) Participation under this section is .
at the discretion of the FAA, and no
decision permitting participation shall
be deemed to constitute an expression
by the FAA that the participant has such
a substantial interest in the proceeding
as would entitle it to judicial review of
such decision. .

§16.209 Extension of time.

(2) Extension by oral agreement. The
parties may agree to extend fora
reasonable period of time for filing a
document under this part. If the parties
agree, the hearing officer shall grant one
extension of time to each party. The -
party seeking the extension of time shall
submit a draft order to the hearing
officer to be signed by the hearing
officer and filed with the hearing
docket. The hearing officer may grant
additional oral requests for an extension
of time where the parties agree to the
extension.

(b) Extension by motion. A party shall
file a written motion for an extension of
time with the hearing officer not later
than 7 days before the document is due
unless good cause for the late filing is
shown. A party filing a written motion
for an extension of time shall serve a
copy of the motion on each party.

{c) Failure to rule. If the hearing
officer fails to rule on a written motion
for an extension of time by the date the

_document was due, the motion foran
extension of time is deemed denied.

(d) Effect on time limits. In a hearing
required by section 519(b) of the Airport
and Airways Improvement Act, as
amended in 1987, 49 U.S.C. 47106(e)
and 47111(d), the due date for the
hearing officer’s initial decision and for
the final agency decision are extended
by the length of the extension granted
by the hearing officer only if the hearing
officer grants an extension of time as a
result of an agreement by the parties as
specified in paragraph (a) of this section
or, if the hearing officer grants an
extension of time as a result of the
sponsor’s failure to adhere to the
hearing schedule. In any other hearing,
an extension of time granted by the
hearing officer for any reason extends
the due date for the hearing officer’s
initial decision and for the final agency

decision by the length of time of the _
hearing officer’s decision. -

16.211 Prehearing conference.

(a) Prehearing conference notice. The
hearing officer schedules a prehearing
conference and serves a prehearing
conference notice on the parties

.promptly after being designated as a

earing officer. -

{1} The 'Erehearing conference notice
specifies the date, time, place, and
manner (in person or by telephone) of
the prehearing conference.

(2) The prehearing conference notice
may direct the parties to exchange
proposed witness lists, requests for

-evidence and the production of

documents in the possession of another

- party, responses to interrogatories,

admissions, proposed procedural
schedules, and proposed stipulations
before the date of the prehearing
conference.

(b) The prehearing conference. The
prehearing conference is conducted by
telephone or in person, at the hearing
officer’s discretiof. The prehearing
conference addresses matters raised in
the prehearing conference notice and
such other matters as the hearing officer
determines will assist in a prompt, full
and fair hearing of the issues.

(c) Prehearing conference report. At
the close of the prehearing conference,
the hearing officer rules on any requests
for evidence and the production of
documents in the possession of other
parties, responses to interrogatories, and -
admissions; on any requests for
depositions; on any proposed
stipulations; and on any pending
applications for subpoenas as permitted
by § 16.219. In addition, the hearing -
officer establishes the schedule, which
shall provide for the issuance of an
initial decision not later than 110 days
after issuance of the Director's
determination order unless otherwise

"provided in the hearing order.
- §16.213 Discovery. .

(a) Discovery is limited to requests for
admissions, requests for productioniof
documents, interrogatories, and
depositions as authorized by § 16.215.

(b) The hearing officer shall limit the
frequency and extent of discovery
permitted by this section if a party
shows that—

(1) The information requested is
cumulative or repetitious; .

(2) The information requested may be
obtained from another less burdensome
and more convenient source;

(3) The party requesting the .
information has had ample opportunity
to obtain the information through other

Page 13
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dlscovery metho'_ ernntted under thxs
-, sectiomor
. (4) The method or scope of drscovery
" _requested by the party is unduly <o
'burdensome or expenstve e

§16.215 * Deposition&™-% Z7'%
- (a) Gerteral. For good cause sho i
the hearing officér may order that the -
- " testimony of awitness may  be taken by
. deposition and that the witness produce
docurnentary evxdence in’ connecnon
- with such testiniony. Geserally, an
" . .order to take the’ dgosmon of a wuness
* 'is entered only if:* 5 3 3t

.»..-t

*. {1) The person whose deposmon is to .

. be taken would be unavaxlable at the '.-‘
: heanng o .
{2) The deposztion is deemed
- ‘necessary to perpetuate the testlmony of
the witness; or ==~ "=
" (3) The taking of the deposmon is - -
necessary to prevent undueand -
excessive expense to a party and will
‘not result in undue burden to other
parties or in undue delay. Foal
(b) Application for deposmon Any
party desiring to take the deposition of -

a witness shall make application - .. --

therefor to the hearing officer in writing,
" with a copy of the aﬁphunon served on
each party. The app cation shall .
_ includei - - .
(1) The name and resxdence of the .
-witness; ..
. (2) The time and place for the takmg
- of the proposed deposition; . 7. -
- (3) The reasons why such deposmon
should be taken; and . -

(4) A general descri fion of the -. i.
-~ comp v
" benefiting from the actions of the . j- -

matters concerning w ch the witness .
"will be asked to testify. - -
(c) Order authonzmg deposztzon If

good cause is shown, the hearing officer,

. in his or her discretion, issues an order _-.

authorizing the deposition and -

. specifying the name of the witness to be
** deposed, the location and time of the -
deposition and the general’ scope and

.subject matter of the testimony to be
taken. -

(d) Procedures for deposztzon

{1) Witnesses whose testimony is |
taken by deposition shall be sworn or -

" shall affirm before any queéstions are put

to them. Each question propounded .
shall be recorded and the answers of the

“witness transcribed verbatim. . .7 ...
- - shall be considered as the time when
- sefvice is made. .~

-~ (2) Objections to questxons or . -
evidence shall be recorded inthe .
transcnpt of the deposition. The __ - .
interposing of an objection shall not
relieve the witness of the obligation to _
answer questions, except where the ~ "

" answer would violate a privilege. ©,% 7
" - (3) The written’ transcnpt shall be
subscribed by the witness, unless the _
- parties by stipulation’ waive the signing,
or the w1tness is ill, cannot be found, or

v -
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: the reason for ﬁmlure to' sign. it

) 516.219 ‘Subpoenas. T e

: .subpoena

a subpoena

refuses to sign. The'’ reporter s sha]l note

518.217 :wnnossos. e cul
.(a) Each’ 'party may desrgnate gsa’' * -

- witness’ ‘aily person who is able and ~

willing to'give testimény that is relevant

“ ~ and material to the issues in the Liearing
case, sub)ect to the limitationd set | forth .

(b) of this section. ** 3%/ -
~ &) The earing officer may exclude
- testimony of witnesses that would be .

o irrelevant, hnmaterial -or unduly EREEE

R e o

s el
it R SRR Sa (R Lt

‘Tepetitious.
Z {c) Any witness may be aocompamed
by counsel. Counsel represénting 2

. nonparty Witness has no right to -
. ! examine the witness or otherwrse

participate in the development of
testu'nony Rt T Trean o

(a) Request for subpoena. A party mav

. apply to the hearing officer, within the
_ time specified for such applications in

the prehearing conference report, for a
subpoena to compel testimony ata -
- hearing or to require the production of
documents only from the followmg

persons: . 2 R

(1) Another party; =

.. (2) An officer, employee. or agent of .

another p

-(3) Any a‘r:her person ‘named i m ‘the

' °°mPla.1nt as participating inor i -

.. benefiting from the actions of the

: respondem alleged to have wolated any

Act; i

- (4), An ofﬁcer, employee, or agent of
any other person named inthe .- -
laint as participating in or -

respondent alleged to have vmlated any
‘Act. -,
b} Issuarice and service of subpoena
(1) The hearing officer issues the _ .

subpoena if the hearing officer ... ...\, _
" determines that the evidence to be
obtained by the subpoena is felevant

and material to the resolutmn ofthe ...

. issties in'the case." —-

V3) Subpoenas shall be served by
personal service, or upon an agent _

* designated in writing for the purpose. or

.by certified mail, return receipt |
addressed to such | person or agent.
Whenever service is made by regxstered
or certified mail, the date of mailing

"(3)A subpoena issued under th.ts part

-+, Is effective throughout the United States

or any territory or possession therecf.

-

le) Motions to quosh or modey__.j.:_,'._' :

MA part{a;r any person upon ‘whom
been served may Tilea .
motion to quash ér modify thé subpoena

“'with the hearing officer at or before the

e e

"~application to quash or modify"

., witness appears is responsible for -

. time spedﬁed ln ‘he suhpoena for the g
filing of siich motions. The a pplicant ' -
shall describe'in detail the'basis forthe "~ -
the "% .

- subpdena including, but not limxted to,

a statement that the testimony, -, ;
document, or tafigible evidence is not
relevant to the proceeding, that the .. -

" subpoena is not reasonably taxlored to %
the scope of the proceeding, or that the
subpoena is umeasonable and T

. oppressive.. s, 0 .

2) A motion to quash ér mo
subpdena stays the effect of the -
subpoena pending a'decision by the
_ hearing oﬁcer on the motion. L ,ﬁ::_. :

§16.221 Witness fees. = - ST
(a)Thepartyonwhosebehalfa -

paying any wrtness fees and mﬂeage

enses. * ..
e)‘-Fr)) Except for employees of the Umted
States summoned to testify as to matters
related to their public employment, .
witnesses summoned by subpoena shall
be paid the same fees and mlleage o
expenses as are paid to a witness in a
- court of the United Stafes in comparable
circumstances.. . 7 .. . ...

§16.223 Evidence. ™ "~ - -
(a) General: A party may subnnt drrect -

* and rebuttal evidence in accordance -

with this sectioh. """

'(b) Requirement for wntten test:mony
and evidence. Except in the caseof - . . -
evidence obtained by sibpoena, or m ©

. thecase of a special ruling by the
-~ -hearing officer to admit dral testxmony,

a party’s direct and rebuttal evidence -
shall be submitted in written form in
advance of the oral heanng pursuant to
the schedule‘established in the hearing

* officer’s prehearing conference report.

Written and rebuttal fact
tesumony shall be certified by the =~ - -
_witness as trug and correct. Sub]ect to
“the same exception (for evidence = =~ = - -
obtained by subpoena or subjecttoa - ._ ..
_ special ruling by the hearing officer), ™
" oral examination of a party’sown ... .
- witness is limited to certification of the -
r_accuracy of written evidence, Jincluding
correction and updating, if necessary, .
and reexamination following cross- - .-
examination by other parties. .

{c) Subpoenaed testrmony Tesnmony

. of witnesses appearing under subpoena :

._may be obtained orally. L= L
(d) Cross-exanunatxon A party may P
-conduct cross-examination that may be :
required for disclosure of-the facts, ..
subject to control by the hearing officer
* for fairness, expedmon and exclusmn of .
.extraneous matters. . -
(e) Hecrscy,evzdence Hearsay B
evidence is admissible in proceedmgs s
governed by ‘this part. The fact that
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of evidence and does not affect its
admissibility. -

{f) Admission of evidence. The
hearing officer admits evidence ° -
introduced by a party in support of its

_case in accordance with this section, but
may exclude irrelevant; immaterial, or
unduly repetitious evidence. ~ .-

[g! Expert or‘oEim'on witnesses. An
employee ot the FAA or may not -

e called as an expert or opigion - .
witness for any party other than the
agency except as providedin . . -
Department of Transportation .. .

§16.225 Public disciosure of evidence. -
(a) Except;gsa'ﬁmirided in this section,
the hearing be open to the public.

. (b) The hearing officer may order that
any information contained in the record
be withheld from public disclosure. Any
person may object to disclosure of .
information in the record by filing a
written motion to withhold specific
information with the hearing officer.
The person shall state specific grounds
for nondisclosure in the motion. -

(c) The hearing officer shall grant the

" motion to withhold information from -

public disclosure if the hearing officer
determines that disclosure would be in
viclation of the Privacy Act, would
reveal trade secrets or privileged or
confidential commercial or financial
information, or is otherwise prohibited
by law. : :

" | §16.227 Standard of proof. -

The hearing officer shall issue an .
initial decision or shall rule in a party's_
favor only if the decision or ruling is

. supported by, and in accordance with,

reliable, probative, and substantial . -
evidence contained in the record and is
in accordance with law." '
§16.229 Burden of proof.

{a) The burden of proof of
noncompliance with an Act or any

- regulation, order, agreement or

document of conveyance issued under
the authorit}t'of an Act is on the agency.

(b) Except as otherwise provided by
statute or rule, the proponent ofa .
motion, request, or order has the burden
of proof. SR T
" {c) A party who has asserted an
affirmative defense has the burden of
proving the §£ﬁrmative defense.

§16.231 " Offer of proof.

A party whose evidence has been .
excluded by a ruling of the hearing
officer may offer the evidence on the
record when filing an appeal.

" (a) Exclusive record. The transcipt of
all testimony in the hearing, all exhibits
received into evidence, all motions,

- applications requests and rulings, and

all documents included in the hearing
record shall constitute the exclusive

record for decision in the proceedings
and the basis for the issuance of any

- orders. - DA
- (b) Examination and copy of record.

* "Any interested person may examine the

record at the Part 16 Airport _ . .
Proceedings Docket, AGC-600, Federal
Aviation Administration, 800
Independence Avenue, SW., . .-
"Washington, DC 20591. Any person may
have a copy of the record after payment
of reasonable costs for search and .
reproduction of the record. ’

§16.235 Argument before the hearing
officer. ) S
(a) Argument during the hearing.

During the hearing, the hearing officer
shall give the parties reasonable -
opportunity to present oral argument on
the record supporting or opposing
motions, objections, and rulings if the
parties request an opportunity for

- argument. The hearing officer may
direct written argument during the

. hearing if the hearing officer finds that

‘submission of written arguments would
not delay the hearing. B

" (b) Posthearing briefs. The hearing
officer may request or pérmit the parties
to submit posthearing briefs. The -

" hearing officer may provide for the
filing of simultaneous reply briefs as
well, if such filing will not unduly delay

-the issuance of the hearing officer’s
initial decision. Posthearing briefs shall
include proposed findings of fact and
conclusions of law; exceptions to
rulings of the hearing officer; réferences

=to the record in support of the findings

of fact; and supporting arguments for
the proposed findings, proposed
conclusions, and exceptions.

§16.237 Waiver of procedures.

(a) The hearing officer shall waiye—
such procedural steps as all parties to
the hearing agree to waive before

. issuance of an initial decision.

(b) Consent to a waiver of any :
procedural step bars'the raising of this _
issue on appeal. ‘ T

(c) The parties may not by consent
waive the obligation of the bearing
officer to enter an initial decision on the
record. - = - T

“and Appeals .

 Subpart G—initial D&lsléns,'dmeg' s
§16.241 Initial decislons, order, and
appeals. . L . -

(a) The hearing officer shall issue an\

' initial decision based on the record

developed during the proceeding and
shall send the initial decision to the
parties not later than 110 days after the
Director’s determination unless - . -
otherwise provided in the hearing order.

(b) Each party adversely affected by
the hearing officer’s inittal decision may
file an appeal with the Assogiate

. Administrator within 15 days of the :

date the initial decifion is issued. Each

arty may file a reply to an appeal .
svithin 10 days after it is servl;g on the
party. Filing and service of appeals and
replies shall be by personal delivery.

c) If an appeal is filed, the Associate -

-Administrator reviews the entire record
and issues a final agency decision and
order within 30 days of the due date of
the reply. If no appeal is filed, the -
Associate Administrator may take
review of the case on his or her own
motion. If the Associate Administrator
finds that the respondent is not in
compliance with any Act or any
regulation, agreement, or docurment of
conveyance issued or made under such
Act, the final agency order includes a
statement of corrective action, if
appropriate, and identifies sanctions for
continued noncompliance. - . .

(d) If no appeal is filed, and the
Associate Administrator does not take
review of the initial decision on the !
Associate Administrator’s own motion,
the initial decision shall take effect as
the final agency decision and order on
the sixteenth day after the actual date
the initial decision is issued. ~ -

(e) The failure to file an appeal is
deemed a waiver of any rights to seek
judicial review of an initial decision
that becornes a final agency decision by
operation of paragraph (d) of this
section. . - :

{f) If the Associate Administrator,~
takes review on the Associate -
Administrator’s own motion, the
Associate Administrator issues a notice
of review by the sixteenth day after the

- actual date the initial decision is issued.

(1) The notice sets forth the specific
findings of fact and cenclusions of law
in the initial decision that are subject to
review by the Associate Administrator. -

(2) Parties may file one brief on
review to the Associate Administrator or
rely on their posthearing briefs to the
hearing officer. Briefs on review shall be
filed not later than 10 days after service
of the notice of review. Filingand
service of briefs on review shall be by

personal delivery. - .
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(3) ‘I’he Assocxate Adm.inrstrator 3

issues a final agency decision and order

\

" such efforts may not serve as the basis . -

_ contmued noncompliance.

. within 30 days of the due date of the ;3>

- “briefs on review. If the Associate 1iznz -
. Administrator finds that the respondent

is not in compliance with any Act or ;!
any regulation, agréement or document ]
- of conveyance issued under such Act, L
the final agency order jncludes a .:
statement of corrective action, ff : -~ .
appropriate, and identifies sancnons for -

§ 16.243 Consont ordors.

() The agency attomey and the © .5;.
respondents may agree at any time --:.

- before the issuance of a final decision . ¢
" and order to dispose of the case by :-..

.issuance of a consent order. Good faith ;-
‘efforts to resolve a complaint through
issuance of a consent ordermay. <= .
continue throughout the administrative -
process. Except as provided in §16.209,

for extensions of the tunes set forth in .

. thispart. - .o cTaiio

bA proposal for'a consent order_,— =

‘specified in “paragraph (a) of tl:us

section, shall mclude o
1A proposed consent order c

(2) An- adrmssxon of a.Il junsdrcnonel
facts; - 72 on e )
(3) An‘express waiver of the nght to ¢

L

further procedural ste‘ps a.nd of all nghts not appealed within the applicable time oral responses. to the materials .

of judicial review;

- (4) The heanng order, if tssued d _
an acknowledgment that the hearing -
order may be used to construe the terms
of the consent order -

(c) Ifthe i 1ssuance of a consent order .-

- has been agreed upon by all parties to -

the hearing, the proposed consent order
shall be filed with the hearing officer,

* along with a draft arder adopting the - -

consent decree and dismissing the case,
for the hearing officer’s adoption. -,

(d) The deadlire for the hean.ng

officer’s initial decision and the ﬁnal T
. agency decisiori is extended by the -

amount of days'elapsed between the -
filing of the proposed consent order
with the hearing officer and the -

" issuance of the hearing ofﬁcer s order "

; continuing the heanng ©o-
S )| If the agency attorney ‘and sponsor

agree to disposé of a case by issuance of
‘@ consent order before the FAA issues '
a hearing order, the proposal for a '
consent order is submitted jointly to the
official authorized to issue a hearing .. .
order, together with a request to adopt a
the consent order and dismiss the case. -
The official authorized to'issue the '

. hearing order issues the consent order ,

as an order of the FAA and termmates B
the proceeding. '

\

Page 16
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St
e 22

Subpan H—Judlclal Revlew S

w2 N

-8 16.247 Judlclel revlew of a ﬂnal declslon
‘“d ordo‘r...'-‘, i g et Lair
(a) A person may seek judicxel review.
in a United States Court of Appeals, of .
"a final decision and order of the . ress
_Associate Administrator as provided in
49 U.S.C. 46110 or section 519(b)(4) of

.:- . the Aifport and Airway Improvement .

"Act of 1982, as amended, (AAIA), 49 -
U, C. 47106(d) and 47111(d] A party

> seeking judicial review of a final -
-..decision and afder shall filed petmon

_for review with the Court not later than
60 days aftef a final decision and order’
- under the AAIA has been served on the
party or within 60 days after the entry
of an order under 49 U S. C. 40101 et ‘-
seq. i timm Y
(b) The followmg do not consutute -
final decisions and orders sub]ect 0.,
judicial review: - : S
(1) An FAA decision to drsnnss a’
complaint without prejudxce, asset .
‘forthin §16.27; .. = . -
(2) A Director's determmanon, e
- (3) An initial decision issued by'a
heanng officer at the conclusion of a .
hearmg,. - S e e
“(4)A Director’s detenmnat.xon or an
" initial decision of a hearing officer that

. becomes the final decision of the "~ "~

Associate Administrator because it was "

penods provrded under §§ 16 33('b) a.nd
- 16. 241(b) . =

Subpart I-Ex Parte Communicaﬁons

- . - -

" As used in this subpart. im e

.. Decisional employee means the ~ °
Administrator, Deputy Administrator, -
Associate Administrator, Director, " -

heanng officer, or other FAA employee

who is or who may reasonably be . -~

expected to be involved in the - - N

decisional process of the proceeding.
‘Ex parte communication means an

- oral or written commumcauon noton -

- the public record with respect to which
_reasonable prior notice to all parties is”
“not given, but it shall not include .. .
-Tequests for status reports on any matter
.or praceeding covered by this part, or
communications between FAA - ...
- employees who participate as parties to
a hearing pursuant to 16.203(b) of this -
- part and other parties to a heanng

" §16.303 _Prohibited ex parte '
communications, - ..l T
(a) The prohibitions of this section
shall apply from the time a proceedmg '
is noticed for hearing unless the person
responsible for the communication has

knowledge that it will be naticed, in
which case the prohibitions shall apply

" decisio
theproceedmg. 13 ST
. ermiploves shal

" bemade by a party

at the time' or' the eoqursmon ‘of i such
" knowledge. * "~ A 7

(b) Except to t.he extent reqix.ired for
the disposition of ex parte ma‘tters as_ .1
authorized by law:

(1) No interested person” outsxde the ,
FAA and Ho FAA emplo ee : :
participating as a make or
knowingly cause tl::all:-teymade toany e
employee a ex paite - T -
communication relevant to the merits’ of

\Jﬁ- ’43 ,"l )

. ;..., [

i

§ 16.305 Procedures for handllng ex parte
communladons. -
A decisional employee who receives
or who makes or knomngly causes to be
_made a communijcation prohibited by ... -
'§16.303 shall place in the pubhc record
"of the proceeding: -, :
.(a) All such written comrnumcatxons.
. (b) Memoranda s stating the substance.
of all such oral communications; and ..
.(c) Al written responses, and .-
memora.nda stating the substance of all
described in paragraphs (a) and (b) of R
this section. .- ©. n. Fre

§16.307 Requirement to show uuse and .

imposition of sanction. .
(a) Upon receipt of a commumcahon

knowingly made or knowingly caused to ~ -

in violation of

§ 16.303, the Associate Administrator or

his designee or the hearing officer may, _.

to the extent consistent with the -~ . '

interests of ]usttce and the policy of the

- underlying statutes, require the party to -

show cause why his orherclaimor . : ~

® interest in the proceeding should ot be

dismissed, denied, disregarded, or "

otherwise adversely affected on accou.nt

of such violation. *-2. 7\ 1.
{b) The Assomate Admrmstrator may.

to the extent consistent with the -

. interests of justice and the policy of the
. underlying statutes administered by the

FAA, conisider a violation of this ~ ",
subpart sufficient grounds for a decision
adverse to a party who has knowingly
committed such violation or knowmgly :
caused such violation to occur. -~ -

Issued in Washmgton. DC, on October8, @ -~

.1996.°

Davde.Hrnson. \ IR ‘
Administrator,” << ;
" [FR Doe. 96-26180 Filed 10-10-95 a 45 aml
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